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The Ethics of Lawyers & Judges:
Perspectives from Catholic Social
Teaching |

Robert Destro

The Rules of Professional Conduct are rules of reason. They should be in-
terpreted with reference to the purposes of legal representation and the law
itself.

ABA MODEL RULES OF PROFESSIONAL
ConDUCT, Scope |14

In a jurisprudence of mitzvoth, the loaded, evocative edge is at the assign-
ment of responsibility. ...

Robert M. Cover, Obligation: 4
Jewish Jurisprudence of the Social Order,
5 LL. & REL. 65 (1987)

All the Christian faithful, and especially bishops, are to strive diligently to
avoid litigation among the people of God as much as possible, without
prejudice to justice, and to resolve litigation peacefully as soon as possible.

Code of Canon Law, 1446 §1

There is no such thing as a lawyer without a client. The roles of the lawyer—
and, hence, the boundaries of acceptable professional conduct—are defined by
the duties the lawyer undertakes on behalf of the client. A person who is other-
wise qualified to practice law does not really become a lawyer until the moment
that he/she undertakes to advise or represent a client, and the client accepts. So
too with a judge, who swears or affirms that he/she “will administer justice
without respect to persons, and do equal right to the poor and to the rich,
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and...will faithfully and impartially discharge and perform all the duties incum-
bent upon me...under the Constitution and laws of the United States.” A cor-
rupt or biased judge is, by this measure, no judge at all,

Because duty is the foundation of all professional relationships, the task at
hand is to explore the ways in which Catholic Social Teaching (CST) can guide
the American lawyers’ understanding of the duties they undertake when they
represent their clients, when they serve as prosecutors, or when they ascend to
the bench. This chapter focuses only on the ethics of judging and provides a
brief comparison between the process orientation of the Code of Judicial Con-
duct for United States Judges” and the more substantive orientation of Catholic
Social Teaching.

The observations in this chapter apply with equal force to all discussions of
professional ethics—not just those that bind the legal profession. Though pro-
fessions may differ in the ways in which they parse the duties that define the
professional relationship (e.g., lawyer-client, judge-litigant, doctor-patient, so-
cial worker-client, priest-penitent, efc.), every profession’s definitions of “good
practice,” “professionalism,” and “professional conduct” are based on the degree
to which the professional has complied with the duties that define the relation-
ship,

“Good practice,” “professionalism,” and “professional conduct” are also
defined—to a large degree—by simply “following the rules” of professional
conduct, Michael Davis of the Hlinois Institute of Technology’s Center for the
Study of Ethics in the Professions observes that “following ‘the rules,” while not
all there is to professional ethics, is generally enough for responsible conduct
{or, at least, is so when the profession's code of ethics is reasonably well-written,
as most are).”

H rules were merely verbal entities, as nonscnse syllables are, leam-
ing them would amount to nothing more than memorizing formulas.
Such rote learning is (as Whitbeck says} not worth the attention of a
college cowrse. But rules, especially the rules of professional ethics,
are more than nonsense syllables. They mean something. That mean-
ing ts not merely linguistic (like the meaning of most puns) or merely
propositional (like the meaning of a scientific law). What rules gen-
erally mean, and what rules of professional ethics always mean, are
acts required, allowed, or forbidden. Rules are guides to conduct
(and, so, also standards for evaluating conduct). No one has learned a
rule of professional ethics (in any robust sense of "learned a rule")
who has not understood it as a guide to conduct, indeed, who does
not have a pretty good idea how to guide her conduct by the rule,
Those who learn the rules of professional ethics without understand-
ing how they guide conduct have taken only a small step toward
learning them.*

The observations in this chapter are anchored to the specific rules of pro-
fessional conduct governing judges, in the law governing judicial conduct, in the
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Code of Canon Law governing judges, and in the principles of Cathelic Social
Teaching that are relevant to the duties judges have as they execute their judicial
role. Since the ultimate audience for this book is (or should be) Catholic lawyers
and judges, the goal is to demonstrate that the task of reading rules of profes-
stonal conduct in light of Catholic Social Teaching is not simply a means of “re-
stating existing legal obligations, [it] is [rather] to set a new standard of care,
one higher than existed before.””

The Rules in Context: Catholic Social Teaching as
an Ethical Framework

Before launching into an examination of the specific ethics rules governing the
behavior of federal judges, it is useful to explain “Catholic Social Teaching.” In
an address entitied “Catholic Social Teaching and American Legal Practice,” the
late Avery Cardinal Dulles, S.3., provided the following description:

Over the centuries, and especially in the past 150 years, the Catholie
Church has built up a body of social teaching that is intended to contribute
to the formation of a society marked by peace, concord, and justice toward
all, This body of teaching, based on reason and revelation, has been refined
through dialogue with Greek philosophy and Romarn law, as well as the ex-
perience of the Church throughout two millennia, in interaction with many
cultures in Rurope, the Americas, and other continents. It seems safe to say
that no other institution has developed a body of social teaching rivaling
that of the Catholic Church, in depth, coherence, and completeness. Unlike
the Church's strictly doctrinal teaching, which is addressed specifically to
believers, Catholic social teaching is directed to all persons of good will,
including those of any or no religion. It presupposes only that its addressees
are interested in building a just and peaceful society on earth.®

The first compilation of that vast body of work, the Compendium of the
Social Doctrine of the Church was completed on June 29, 2004.” Its purpose was
to produce an authoritative collection of materials in which the Church would
“gpeak ‘the words that are hers” with regard fo questions concerning life in soci-
ety” and provide a compilation that would “systematically present[] the founda-
tions of Catholic social doctrine,”® More recent documents, published in the ten
years since publication of the Compendium, include encyelicals by Pope Bene-
dict XVI and Pope Francis,’ as well as their homilies, letters, and speeches;10 the
pronouncements of the United States Conference of Catholic Bishops and its
counterparts around the world;!! and the reflections of those who examine the
anthropological and moral principles on which the Catholic natural law tradition
is based. Writing in 2003, Saint Pope John Paul IT suggested that the nature of
the legal profession is such that:
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it behoves lawyers, all law-makers, legal historians and legislators them-
selves always to have, as St Leo the Great asked of themn, a deep "love of
Justice” {Sermon on the Passion, 59}, and to try always to base their reflec-
tions and practice on the anthropological and moral principles which put
man at the centre of the elaboration of laws and of legal practice.’”

Speaking to a visiting delegation from the International Academy of Trial
Lawyers in 1989, Saint Pope John Paul 11 observed that “lawyers ... are commit-
ted fo the resolution of conflicts and the pursuit of justice through legal and ra-
tional means,” and confirmed the nearly universal (if unexpressed)™ view of
most lawyers that our “work is indispensable for the construction of a truly ho-
mane and harmonious social order....”"* This is true, said the Pontiff, if (and
only if} lawyers understand that “all the branches of law are an eminent service
to individuals and society.”"

Among the many themes in the corpus of Catholic Social Teaching that
speak to the fondamental obligations that lawyers owe to their clients, to the
system of justice, and to themselves, the following are most directly relevant to
the life and work of lawyers, and the important role they play in society.

1. The dignity of the human person: “A just society can become a reality
only when it is based on the respect of the transcendent dignity of the human
person,”'® understood and valued as “an infelligent and conscious being, capable

of reflecting on himself and therefore of being aware of himself and his ac-

tions,” 17

2. The priority of the common good: “Tust as the moral actions of an indi-
vidual are accomplished in doing what is good, so too the actions of a society
attain their full stature when they bring about the common good.”™® It is there-
fore “the duty of the state”—and of the lawyers who formulate, interpret and
enforce its policies—to ensure by their actions “the coherency, unity and organi-
zation of the civil society of which it is an expression.”"’

3. Solidarity as both a moral virtue that demands recognition of “the inter-
dependence between individuals and peoples,”™ and as a social principle that
becomes the measure by which we can determine the need for the “creation or
appropriate modification of laws, market regulations, and juridical sys‘zems.21

4. The principle of subsidiarity, which affirms the inherent dignity and nat-
ural rights of communities formed by individuals for a common purpose, and
which, by definition, rejects “various reductionist conceptions of the human
person”™ that would view the client as either “an absolute individual being, built
up by himself and on himself, as if his characteristic traits depended on no one
else but himself,” or “as a mere cell of an organism that is inclined at most to
grant it recognition in its functional role within the overall system.””

5. The universal destination of goods requires that the poor, the marginal-
ized, and in all cases those whose living conditions interfere with their proper
growth should be the focus of particular concern.*
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Through a Clearer Lens: The Lawyer as Judge

The Preamble to the ABA’s Model Rules of Professional Conduct beging with a
statement of the important roles that lawyers undertake on behalf of their clients
and society: [1] A lawyer, as a member of the legal profession, is a representa-
tive of clients, an officer of the legal system and a public citizen having special
responsibility for the quality of justice.” 7

The Preamble to the ABA’s Code of Judicial Conduct contains a similar
admonition:

[1] An independent, fair and impartial judiciary is indispensable to our sys-
tem of justice. The United States legal system is based wpon the principle
that an independent, impartial, and competent judiciary, composed of men
and women of integrity, will interpret and apply the law that govemns our
society. Thus, the judiciary plays a central role in preserving the principles
of justice and the rule of law. Inherent in all the Rules contained in this
Code are the precepts that judges, individually and collectively, must re-
spect and honor the judicial office as a public trust and strive to maintain
and enhance confidence in the legal system.”

For me, the most important phrase in these excerpts is in the Preamble to
the Model Rules of Professional Conduct: “having special responsibility for the
quality of justice.” If there is to be a meaningful discussion of the ethical obliga-
tions of lawyers and judges, we need to know which lawyers bear that “special
responsibility for the quality of justice”: all of them, whatever their role, or the
subset of lawyers who are operating in their role as “public citizens?”

In order to discern the most natural reading of the Preamble to the Model
Rules, we must engage in a bit of statutory construction. We must fake the
words as we find them and read them fogether as a whole in light of their in-
tended purpose.

Reading the Preamble as a whole, we find that the text differentiates
among the “representational functions” described by paragraph [1], the “non-
representational roles™ described in paragraph [3], and the “official” functions
described in paragraph {2]. In this reading, a “speciaf responsibility for the qual-
ity of justice” arises only when the lawyer is acting as “a public citizen™:

A lawyer, as a member of the legal profession, is

[] a representative of clients {when serving as an advisor, advocate,
negotiator, or evaluator)®

[2] an officer of the legal system, and

[3] a public citizen: having special responsibility for the quality of jus-
tice (when serving in a non-representational role, such as third-party
neutral, an advocate for prison reform, a member of the business
community, or other any non-practicing capacity).®
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Reading the Preamble in light of the entire Model Code of Professional
Conduct, however, produces a more striking possibility: ie. that the every law-
yer always has “a special responsibility for the quality of justice.””

I can hear the objections already. One is statutory: a fair reading of the text
and structure of the Model Rules in light of their history cannot support that
proposition. The other is ethical: A lawyer’s duty is to her client afone.™

The point here is simple: Acting together in the courts, lawyers and judges
“interpret and apply the law that governs our society.” It only stands to reason
that those who, by virtue of their training, experience and position, play such a
critical role in administering the law shou/d have a “special responsibility for the
quality of justice.”

Expressed in this manner, the initial paragraph of the Preamble would be
understood to make the following statement of principle:

As a member of the legal profession, a lawyer has a “special re-
sponsibility for the quality of justice” in [all cases, including when]
serving as:

[1] a representative of clients [e.g., advisor, advocate, negotiator, or
evaluator] _

[2] an officer of the legal system, or

[3] a public citizen [when serving in a non-representational role, such
as third-party neutral, a member of the business community, or other
any non-practicing capacity, including as a private citizen.

There is little doubt that assigning a “special responsibility” for the quality
of justice to every lawyer, notwithstanding the role being played raises signifi-
cant questions about how this “quality of justice” obligation affects the other
obligations assumed by lawyer in the role that she is playing at the time (e.g.,
advisor, advocate, judge, law professor). Answering these questions is one of the
more urgent tasks facing the legal profession.

This is where looking at the obligations of lawyers in light of Catholic So-
cial Teaching is helpful. We need to see whether it would help us to formulate a
“restat{ment of] existing legal obligations, [and] to set a new standard of care,
one higher than existed before.”™"

In the sections that follow, I attempt that “restatement” of the existing legal
obligations of a judge, and attempt to show that, when read in light the princi-
ples of CST, the relevant codes of professional conduct afready require that
higher standard of care.

The Lawyer as Judge: Ethics & the Code of Judicial Conduct
This analysis begins with the rules governing the conduct of lawyers who

become judges for a very simple reason: The role of the judge (or Justice) is fo
do justice in every case. Or is it?
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Consider again, the words of the oath of office required of all federal judg-
es:

Each justice or judge of the United States shall take the following cath or
affirmation before performing the duties of his office: “I, XXX XXX, do
solemmnly swear (or affirm) that I will administer justice without respect to
persons, and do equal right to the poor and to the rich, and that I will faith-
fully and impartiafly discharge and perform all the duties incumbent upon
me as XXX under the Constitution and laws of the United States. So help
me God. ¥

A close reading of the judicial oath says a good bit about the obligations of
the judicial role. Its components are 1) to administer justice; 2} without respect
to persons; 3) to do equal right to the poor and to the rich; and 4) to faithfully
and impartially discharge all the duties assigned to a judge under the Constitu-
tion and laws of the United States.

If viewed purely through the lens of the applicable rules of judicial con-
duct—here, the Code of Conduct for United States Judges™ —we begin to get a
sense what each of these components means. The “administration of justice
without respect to persons™ includes faithful execution of all “adjudicative” and
“administrative” responsibilities in a “patient, dignified, respectful, and courte-
ous manner” that respects “every person who has a legal interest in a proceed-
ing, and that person’s lawyer,” as well as “jurors, wilnesses, lawyers, and others
with whom the judge deals in an official capacity.”* “[IJmpartially dis-
charg[ing] all the duties assigned to a judge under the Constitution and laws of
the United States™ is, if understood purely by reference to the specific prohibi-
tions of the Code, largely a command that the judicial process be conducted in
an environment where the proceedings are formal, balanced, fully transparent,
and untainted by any conceivable appearance of bias or conflict of interest. >

It is only when we get to the command that the judge “do equal right to the
poor and to the rich” that the process orientation of the Code of Conduct for
U.S. Judges becomes painfully apparent. To the extent that the clause commands
that the judge afford an identical process to the poor and the rich, the clause
adds nothing of substance to our understanding of the obligations of the judge.*
She must treat all persons coming before her court with dignity and respect.

If, however, the “equal right to the poor and to the rich” clanse has sub-
stantive content beyond “process equality,” it must be found somewhere outside
the Code of Conduct for U.S. Tudges: ie, in the Constitution and laws of the
United States, or in legal traditions that draw explicitly on the teachings of scrip-
ture that do impose such obligations.

The New Lens: Catholic Social Teaching on the Duties of a Judge

The examination of the duties of a judge viewed through the lens of Catho-
lic Social Teaching begins with a short story told by United States District Court
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Judge Joseph F. Anderson of South Carolina. In the course of & speech lament-
ing the demise of the civil jury trial, Judge Anderson reported on a remark he
“overheard at a recent judicial conference,” and observed that

... [O]ne of my colleagues on the federal bench commented that he
had not tried a single civil case in the preceding calendar year. Some
had been pruned from the docket with orders granting summary
judgment or motions to dismiss, and the rest were put to bed with
successful ADR tactics—mediation before an appointed mediator or
bare-knuckled settlement conference with the judge. That judge con-
cluded his glowing self-assessment with the observation, “After afl,
we're in the dispute resolution business.”

The oath that we Article IIT judges take when we assume the bench
says nothing about dispute resolution. Instead, the cath commands
that we “will administer justice . . . and do equal right to the poor and
therich. ...

In Judge Anderson’s view, the objective of a “real trial” is “to arrive at the
truth, vindicate rights, and to do justice.”3 % In an Alternative Dispute Resolution
{ADR) proceeding, by contrast, “every claim is assumed to have some value;
where true justice is considered too expensive or an unattainable abstraction.”

Consider, now, the approach embodied in Canon 1446 of the Code of Can-
on Law:

§t. All the Christian faithful, and especially bishops, are to strive dil-
igently to avoid litigation among the people of God as much as possi-
ble, without prejudice to justice, and to resolve litigation peacefully
as 500N as possible,

§2. Whenever the judge perceives some hope of a favorable cutcome
at the start of litigation or even at any other time, the judge is not to
neglect to encourage and assist the parties to collaborate in seeking
an equitable solutien to the controversy and to indicate to them suita-
ble means to this end, even by using reputable persons for mediation.

§3. If the litigation concerns the private good of the partics, the judge
is to discern whether the controversy can be concluded advantageous-
lv by an agreement or the judgment of arbitrators according to the
norm of cann. 1713-1716 [which, in order to prevent judicial conten-
tions, permits the judge to refer the case to one or more arbitrators).

There is no lament here when a trial (“judicial contention™) is either settled
or referred for arbitration. What explains the difference in approach?

The answer is relatively simple: Judge Anderson’s story speaks volumes
because it provides a fleeting glimpse of how one federal judge conceives his
role—and, hence, his obligations as a federal judge. If Article III judges are not
in the business of “dispute resolution,” the judge has no independent obligation
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to be a doer of justice. In this view, federal judges are administrators of jus-
tice—impartial referees. As we shall see shortly, both the rich and the poor suf-
fer under such a crabbed interpretation of the judicial role.

Canon Law takes the opposite approach. The judge is most definitely “in
the dispute resolution business™ because his duty is “to strive diligently to avoid
litigation among the people of God as much as possible, without prejudice to
justice.”‘m So, too, do the Hebrew Bible* and Shari’a.”

In order to understand why this is so, we must return to the principles of
CST enshrined in the Compendium:

1. Lawsuits are, by definition “contentious,” To the extent that the priority
of the Common Good means anything, it is the duty of fhe state—and of the
lawyers who formulate, interpret and enforce its policies—to ensure by their
actions “the coherency, unity and organization of the civil society of which it is
an expression.”” A judge must, therefore, have the authority to seek mediators
and, in case of impasse, to refer the matter for ADR, whether the litigators want
to proceed with the trigl or not.

2. Lawsuits are brutal, time consuming, and expensive, To the exfent that
we take seriously the argument that “[a] just society can become a reality only
when it is based on the respect of the transcendent dignity of the human per-
son,” the judge cannot simply be an impartial referee. A robust understanding
of “the transcendent dignity of the human person” requires that the judge take
and keep control of the trial so that the transcendent dignity of the persons in-
volved in the dispute is respected at every point in the proceeding.*

3. Lawsuits leave deep scars, especially when the winning party is thought
by the other as having gamed the system, Solidarity as a moral virtue, by con-
trast, demands recognition of “the interdependence between individvals and
peoples,” and as a social principle, it becomes the measure by which we can
determine whether there is a need for the “modification of laws, market regula-
tions, and juridical systems,”"® including the Code of Judicial Conduct.

4. Lawsuits represent a failure of the negotiating process, in that a “conten-
tious” proceeding is the result of the parties being either unable or unwilling to
resolve their dispute amicably. To the extent that we take the principle of subsid-
iarity seriously, the judge is obligated under Cannon 1141(2) to force negotia-
tions or arbitration whenever he or she “perceives some hope of a favorable out-
come at the start of litigation or even at any other time ...”

5. Lawsuits are expensive and are generally beyond the means of persons
of limited means. They are impossible for the poor. To the extent that we take
seriously the universal destination of goods, we must pay special attention to the
way in which our adversarial legal system imposes crushing burdens on “the
poor, the marginalized and in all cases those whose living conditions interfere
with their proper growth.”*’ ADR proceedings (mediation or arbitration) are the
preferred dispute resclution mechanisms in such cases because they are less
expensive, and strive to preserve the relationships among the parties.
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Conclusion

The goal of this chapter is to demonstrate that reading the rules of professional
conduct in light of Catholic Social Teaching is not simply a means of “restating
existing legal obligations, [it] is [rather] to set a new standard of care, one higher
than existed before.”® We could, of course, wait for the Supreme Court of the
United States to rule that the poor are entitled to free legal advice and counsel
whenever they need it, but given the Court’s record on the subject thus far, I
would not hold my breath. Nor would I wait for the states either,

“To the extent that propress needs to be made in impreving the plight of
those trapped in the gears of the legal system, we must consider retraining—and
reorienting—the judges themselves. In an extremely thoughtful, and thought-
provoking, speech the Honorable Joan B. Gottschall of the United States District
Court for the Northern District of Illinois suggested that commentators:

.. usnally paid little attention to the place where I believe ethical
and/or refigious views play the greatest role: in judges' determination
of the facts of a controversy. Here, trial court judges have an enor-
mously important role to play: in the facts we make part of the evi-
dentiary record—whether by our evidentiary rulings or by our power
to call for and hear evidence the parties might not otherwise present
to us—and in the facts we choose to emphasize in our decisions. In
these ways, by our substantial power to shape the evidentiary record,
and in our largely unreviewable power to decide what evidence
should be believed or credited as salient or determminative, our most
important values—whether their source is ethical, religious, or politi-
cal—have a frequently dispositive impact on the outcome. Indeed, as
every practicing lawyer knows, the facts the lawyers prove and the
facts the judge finds frequently compel the disposition of the case.”

Offering judges a short course on Catholic Social Teaching would not be
popular, and, in some states, it is doubtful that a CLE program coordinator
would even approve such a course for credit. (It would not be “legal” enough.)
Nonetheless, the remarks of thoughtful lawyers like Judge Gotschall and the
many others suggest that there is a need to try.
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“befing] faithful to, maintain[ing] professional competence in the law™; (2) “hear[ing]



The Ethics of Lawyers & Judges: Perspectives from Catholic Social Teaching 25
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s0 judge thou between us with justice, and deviate not from what is right, and

show [both of] us the way to rectitude,

43. Compendium, J168.

44. Compendium, J131.
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tinsing influence throughout the trial that . . . ar unacceptable risk is presented

of impermissible factors "affecting the jurors’ judgment, thus presenting the

possibility of all unjustified verdict of guilt, ante at 425 1. 8. 305, concedes
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